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August 21, 2007

E.MAI I ,

't o: tjmund J. Wiatr. Jr.

FRoM: Robert J. Freeman. Executive Director

'l'he staff of the Committce on Open Govemment is authorized to issue advisory opinions. 'l'he

ensuins staffadvisorv opinion is based solelv upon the facts presenled in vour correspond€nce.

Dcar Mr. Wiatrl

As you are aware, I have received your letter r€laling to the implementation ofthe Open
Meetings L6w by the Town of New Hartford. Please accepl my apologies for the delay in
resoonse.

You asked that this omce Ainvestigate@ the activities oflhe Town and the Town Clerk.
In this regard, the Committee on Open Covernm€nt and its staffar€ authorizEd by law to provide
advice and opinions conceming the Open Meetings and rreedom of Information Laws. wo h6ve
neither the authority nor the resources to conduct investi8ations or to compel entities of
govemment to comply with law- Nevertheless, I offer the following comments conc€rning lhc
issues that you raised.

You referred initially to an alleged failure on the parl of the Town to makc copies of
minutes of Town Board meetings available in a timely manner. I direct you to 'l 06 of the Open
Meetings Law p€rlains to minutcs ofmeetings and states that:

"1. Minutes shall be taken at all open meetings of a public
body which shall consisl ofa record or summary ofall motions,
proposals, resolutions and any other matter formally voted upon
and the vote theaeon,

2. Minutes shall bc taken at executive sessions of any action
that is taken by formal vote which shall consist of a record or
summary ofthe final determination ofsuch action, and the date
and vote thereon; provided, however, that such sumrnary need
not include any matter which is not required to be made public
by the frecdom of information law as added by a(icle six of
this chaote..



3. Minutes ofmeetings ofall public bodies shall be available lo
the public in accordance with the provisions ofthe freedom of
information law within two weeks from thc datc of such
meetings except that minutes taken pursuant to subdivision two
hereofshall be available to the public within one week from the
date ofthe executive sess'on."

In view ofthe lbregoing, it is clear in my opinion that minutes ofopen meetings must be prcparcd
and made available "within two weeks ofthe date ofsuch meeting."

I point out that therc is nothing in the Open Meetings l.aw or any other statutc ofwhich I
am aware that requires that minutcs be approved. Nevertheless. as a matter ofpractice or policy,
many puhlic bodies approve minules of their mcetings. In the event that minutes have not been
approved. to comply with the Op€n Meetings [,aw, it has consistently been advised that minutes
be prepared and made available within two wecks. and that if the minutes havc not bcen
approved. they may be marked "unapproved", "draft" or "prelirnirrary". for cxample. By so doirrg
within the requisite time limi(ations, the public can generally know whal trsnspired at a meeting;
conourrently, the public is efTcctively notified that the minutes are subject to change. Ifminules
have been prepared within less lhan lwo weeks. again. I bclievc that thosc unapproved minutcs
would be available as soon as they cxist, and that they may be marked in the manner described

Nexl, you wrote that lhe Town Board is Aabusing the Dxecutive Meetings when
discussing matters thal are simply not covcred by the term Executive Meelings.@ lt assumed thal
you are referring to execulive scssions. ponions ofopen meetinSs during which the public may bc
excluded. Without an indication of the nalure of the alleged abuse. I cannot oflbr specific
guidance or commentary. However, as you may be aware. a public My, such as a town board.
cannol conducl an executive session lo discuss the subject of its choice. Rather. paragraphs (a)
rhrough (h) ol '105( l ) ofthe Open Meerings Law specify and linil the subjecls that may properly
be discussed during an cxecutive session.

Lastly, you wrote that ATown Olficials...rcfuse to print lhc subslance of any [xecutivc
Meeting...@ As a general rule, a public body may take action during a properly convened
execulivc session lsee Open Meelings Law,'105(l)1. lf aclion is laken during an cxcculrvc
s€ssion, minutes reflective of thc aclion, the date and the vote mus( generally be recorded in
minutes pursuant to '106(2) of the Law. Ifno action is takcn, however, there is no requiremenl
that minlrtes ofthe executive session be pr€pared,

I point out. too, that minules ofexecutive sessions n€€d not include information that may
be withhcld under the Freedom of Information Law. From my perspective, when a public body
makes a final dctermination during an executive session, that determioation will, in most
instances, be public. For example, although a discussion to hire or lire a particular employec
could clcarly be discussed during an executive session [see Open Meetings Law,'105(l)(f), a
determination to hire or firc that pcrson would be rccorded in minutes and would be available lo
the public under the Freedom of lnformation Law. On other hand, if a public body votes to
initiate a disciplinary procecding against a public cmployee, minutes reflec(ive of its action
would no( hav€ include reference to or identify the person, for the Freedom of Information Law
authorizis an agency to withhold records to the extent that disclosu.e would result In an
unwarranted personal privacy such as unsubstantiated charges or allegations [see l.reedom of
Information Law.'87(2Xb)1.



Copies ofthis opinion will be sent to the Town Board and the Town Clerk.

I hopc that I have b€en ofassistance.

R'F:ft

cc: Town Board
Hon. Cail Young. Town Clerk

Roben J , l.reeman
Executive Director
Commifte€ on Open Covemmenl
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