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rFr".
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BUTIET HAII
New Har t f o rd ,  NY  13413

Re: Fees in l ieu of  mi t igat ion

Dear Mr.  T impano:

A request has been made by chief Raymond fhilo, of the- New ltartford
police oepirtment, for the purc-hase of lap-top comPuters to be used by on-duty
Town pol i - " "* .n at  St .  Luke, i  Memor ia l  nospi ta l  center ,  Sangertown MaI l ,  and at

other locations within the Generic Environmental Impact Statement (GEIS)
corridors (seneca furnpike/Commercial Drive and Burrstone and French
Road/champlin Avenue) .

The two GEIS studies, arnong other impacts, identif ied problems and needs
for the fuII performance of duties assigned to the Town Police Departngn!. In
par t icu lar ,  both studies analyzed the response.of  the pol ice Department  to-needs 

wi th in each of  the two iorr idors.  fn  th is  rev iew and analys is ,  specia l

needs were noted at  Sangertown MaI l  and at  s t .  l ,uke 's  HosPi ta l i  specia l  needs
have been identif ied by-the staffs at both the Sangertown MaII and the
Hospital , since the completion of the t\^to GEIS gtudies.

As a resut t  o f  the GEIS studles and the consequent  ident l f lcat lon of
special needs by Sangertown MaII and the Hospitalr -i.request from ejach of theul
his been made t-o the'Town to have on-duty po-Iice offlcers on-sita at both
sangertown MalI and the Hospital. Both sangertown MaIl and the Hospital, in
making the request  for  on-duty on-s i te  pol ice of f icere.  of fered to re imburse
the t6wn in futt for the cost to the Town for these officers during the
per iods in  which they are on duty at  the two e i tes.

The fact the Town acceded to these requests is a further acknowledgement
by the Town and by a major employer in each of the two cEIs corridors that
siecial needs hav-e deveioped irithin these two corridors that are beyond.the
nlrmal Town government fuirctions, that is, the growth in both_GEIS corridors
requires mor6 of a presence and, in the case of sangertown MaIl and the
noJpi ta l ,  a  permanent  presence,  of  pol ice protect ion.  This was not
anticipaied Ly the towir in ordering-the two CUIS studies, but it does
enlighlen the Town of the special needs reguired by the heavy development in
the two corr idors.

The request for lap-top computers arises becauge Town police officers
nol{ are present on foot wittrin the structure at sangertown Mall and the
bui ld ingi  at  St .  Luke,s Hospi ta l .  In  deta in ing suspects wi th in these
faciJ- i t ies,  the pol ice of f icers need to have immediate access to computer-
information on l i.ne at the New Hartford gown Police Headquarters and at the
Bureau of crirninal Investigation in albany; the J-ap-top computere wil-I provide
immediate access to To\^rn police officers on duty within the buildings at
sangertown Mal I  and the Hospi ta l .
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Obviously, the width of deveLopment a_1$ the rapidity of- develoPrln?nt
within the two- corridorE has caused a signif, icant inpact on the provlsj.on of
police protection by the Town Police Depirtment. I! +s not possible'
jurisdiit ionally, for a developer or even a group of developers to cteate a

iunic ipal  pol ice 'department  -  secur i ty  guardsr .  Y9s,  pol ice of f icers,  99.  {et ,
Efr" 

"t i,a 
f6r speciai poJ-ice protectio-n .Is so 6bvious- to sangertown tqall and

the gospital t irat the! offer-ed to reimburse the Town for the fulL cost of on-

i"iy r"io" police ofi i lers within the physical structures of sangertown MaIl
and the Hospi ta l .

Developers in the t!.ro GEIS corridors have offered fees in l ieu of

nit igation f6r their environmental impacts, including inpacts on the Town's

abi l i ty  to  prov ide pol ice protect ion.

The reguest by the Town Police chief to pay_ for the lap-top computers

from fees in l ieu of nit igation deposited by developers in both GEIS corridors

"""*"  
appropr iate under t f re c i rcumltances.  By- th is  le t ter ,  I  am.stat ing to-

you as Town comptrofiei, that the use of fees- in l ieu of mitigation to pay for

the purchase of lap-top computers for the Town Police Department, a need

.i". ify identif ied-by the tio major employers within the two GEIS corridors,

is  appropr iate.

I t  is  my opin ion,  and i t  has been my opin ion,  that  fees in  l ieu of

nit igation .r-e .i. .ppropriate method to be used by-developer? t? nit igate

theii off-site inpalts ir it ir in the two crowded corridors; mitigation ls

r-quirea under e i lycnn part 617 lnegulations under the state Environmental

Ooi f i ty  Review Act) ,  and to deny-a developer_the r ight- to mi t igate i ts

envi ronmental  impal is  of  s igni f icance would deny,  in  ef fect ,  the r ight  of  the

developer to use i ts  land for  i ts  h ighest  and best  use.

As I have advised you, members of the Town Board, members of the Town
planning Board, and Town staff, "j-mpact fees" are neither allowed by statute
in New York state nor by Court decision.

providing a means for a developer to mitigate its environmental impacts
of  s igni f icanc5,  ldent i f ied in  the snQna process,  is ,  I  be l ieve,  appropr iate
under SEQRA.

There is no stated enablement in the Environmental Conservation Lavt or

under SEeRA, for ,,fees in l ieu of rnit igation"i nor has there been a reported

court case in Ne\,r york state affirming-the legality of a developer mitigating
its environmental impacts of significince lofi-sit-1 through the payment of a

fee in l ieu of nit iglt ion, determined by a Generic Envirorunental Impact
statement  and r indi igs.  The possib i l i ty  ex is ts ,  thereforer .  that  a Court

lr-ceeaing could det5rmine rnil igation under sEQRA through the.payment of fees
in f i "o o i  n i t igat ion,  determin6d by a GErs and n indings,  is  i I IegaI- ,  i .e . ,  an
, , impact  fee, .  as-contrasted wi th "mi l igat ion"  requi red by s9ORt.  -  Such a Court
determination would reguire the repayment of the fees recej.ved from deveJ-opere

i" f i." of tnit ig"tion. To date, n6 developer has challellg99 these fees in
fl i ."-"i r it igutl""; in fact, developers have acknowledged the.protection of

their invest;ent accorded U! tire rown cnls studies and by actions taken by the
Town and by other  agencies as a resul t  o f  the GEIS studies.

It is ny opinion, therefore, that unless and unti l a court determines
the offering by developers of fees in l ieu of mitigation under the SEQRA
process is  i l t -egat ,  su lh fees in  l ieu of  mi t igat ion of fered by developers when
Lhere is no abiLity to rnitigate the off-site inpacts are an appropriate neans
by which the Town ian addreis the cumuLative impacte of heavy and rapid
developnent within a confined corridor and a means by wbieh developerq c?n-
mitigale the environmental impacts of their development and go forward with
the  pro jec t .
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It ie appropriate for the Town to pay for the lap-top,computere from

segregatea aclounls maintained for botn cUlS corridors for fees in l ieu of

miiigition offered by developers for the impact of their projects on the
abil-ity of the rown iolice Oipartment to provide the necessary-police
pi" i"" f i "n within the two 

"or l j -dors. 
The Town should pay the $4,198.00

ine purcnase of the lap-top computers from the police account of fees in
of mit igat ion.

the
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Iieu

Very truly yours,

RAYHTI,L & RAYHII,IJ

B y :
Phi l ip  A.  RaYhi I l
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