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Understanding Civil Service
Classifications

espite popular belief, ail jobs

in town government, from

clected officials to clerical
staff, are governed by Civil Service law.
Civil Service law defines “civil service”
to be alt offices and positions in the
service of the stte or its civil divi-
sions.' That is not o say that ail pos:-
tons must be filled by competitive cx-
amination, Rather, the civil service of
the state is first broken down into two
types of service, the classified service
and the unclassified service.” The clas-
sified service is further broken down
into four classes: 1) competitive class;
2) non-competitive class; 3) labor class;
and 4) the exempt class.” Before any
new posttioris are created, or existing
positions reclassified, a statement of
the duties of the position must be for-
warded to the local cvil service com-
mission for classification.* How the
provisions of the tivil service law, and
the rules made pursuant thereto, apply
t a specific position will depend on
this classification, Le., which type of
service the position is in, and, if i1 the
classified service, how that position has
been classified. Below is a brief ovet-
view of what factors are considered in
determinations with respect to classifi-
cation, and what such classifications
mean in the context of appointment
and discipline / discharge under the
Civil Service Law. '

Unclassified Service

Often, when a public officer or
employee says that their position is not
“covered hy” or “under” civil service,
they are telling you that they are in the
unclassified service of the state or a
political subdivision thereof. Positions
in the unclassified service include all

elected officials, all otficers and em-
plovees ot the state legislature, depars
ment heads who have controt over a
department and have power to appoint
and remove officer and employees
therein, all members, otficers and em-
ployees of boards of clections, and
certain State University and Commau-
nity College professors.” Although this
list is not exhaustive, it provides a clear
picture of the tvpes of positions cov-
erecl; namely, those positions that in-
volve the exercise of the highest de-
gree of discretion and/or require a de-
gree of autonomy that is not found in
the classified service.

It is important to note that a posi-
tion that would otherwise he in the un-

classified service may be placed in the
classitied service by a separate provi-
sion of state law. For example, an ap-
pointive assessot for a town may ap-
pear to meet the “department head”
gualitications for placement in the un-
classified service. She ot he has con-
wol of the department, and may (ai-
though it is not common; be vested
with the power to appoint and remove
officers and employees therein, A pro-.
vision of the Real Property Tax Law,
however, expressly places appointive
assessors in the classified service.®
With }imitqd exceptions, Civil Ser-
vice Law feqguirements with respect to
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recruitment, personnel changes, posi-
tion classification and compensation
do not apply to those positions in the
unclassified service ot the srate. A no-
mble exception 15 section 62 of the
Crvdl Service Law, which requires al/
persons emploved by the state or any
of its civil subdivisions o file an oath
ot office before discharging their offi-
cial duties, without regard to the type
of service they are in. Those holding
positions in the unclassified service ate
not subject to any of the provisions
with respect to appointment, discipline
or discharge that govern those in the
classified service.”

Classified Service

As mentioned above, the classified
service is broken down into four
classes: competitive, non-competitive,
labor and exempt. Every position that

is not listed in the unclassitied service
falls within the <lassified service. Thus,
the vast majority of positions n rown
government will be in one of these
four classifications, One of the key fac-
tars in determining which classification
a posiion will be placed in s the prac
ticality of holding an examinauon tor
hiling that position. It s the responsi-
bility of the local civil service commis-
sion or personnel otficer to determine

how to classify a given position, subject

o approval by the State Civil Service
Commission, Except for the towns of
Colonie and Hemipstead, the local civil
service commission or personnel of-
ficer will be found at the county level.

A, ExemptClass

The exempt class consists of posi-
tons designated as exempt in the civil
service law, along with positions that
the local civil service commission find
not practicable to fil by competitive or
non-competitive examination.® In or

der for a pusidon to be considered in
the exempt class, it must be specifically
named in the rules of the local civil
service commussion.” The following
pusitions are typically Listed in the ex
empt class:

L Depunes of principal execu
tive officers who are authotized hy
laww to act generally for and in

place ot their principals

Deputies of principal executives
tail within the exempt class only
whea they are authorized by law to
act generally for and i place of
their principals. A deputy by name
or title only, who lacks authonty to
act in place ot the principal, will
not be placed in the exempt class
under this provision.™ The power
to act for and in place of princ-
pals is expressly provided by the
‘Town Law to the deputies ot the
following Town Othicers: Town
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Supervisor; Highway Superinten-
dent; and the Collector / Recerver
ot Taxes. A Deputy Town Clerk
may act for and in place of the
town clerk only when so autho-
tized by the Town Board.”

With fespect to deputies of prin-
cipals not listed above, the author
ity of a depury to act for and in
place of the principal will be de-
fined by the law eswblishing that
position, be it local law ot state
law.,

2. One secretary to cach munici-
pal board authorized by law to

make such an appointment

One secretary for each municipal
board authorized by law to make
such an appointment may be
placed in the exempt class.”” The
town law permits a Planning
Boatd, within available appropria-
tons provided by the Town
Board, to employ a secretary. It
so authorized by the town
boatrd, this sectetary would be
in the exempt class.”? Where a
Planning Board is authorized to
employ more than one secretaty,
only one secretary may be in the
exempt class,

3. One clerk and one deputy
clerk if authorized by law of each

tive judicial officer

Livery town that has a justice
court may have such “non-judicial
personnel” as provided for by the
town board.' Thus, where a town
board has authortzed the positions
of clerk, deputy court clerk and/or
clerks to the elected justices, these
positions will be in the exempt
class of the classified service.”

4. Positions which competitive
or_non-competitive examination is

not_practicable

In addition to the positions noted
above, the exempr class includes
“all cther subordinate offices or
positions for the filling ot which
competitive of non-competitive
examination may be found not fo
be practicable”8 T a position is in
the exempt class due to this provi-
sion, only one appointment may
be made thereto, uniess the local
tules specificaliy permit a greater
number. It 1s within the discretion
of the local cival service comrus-
sion to determine whether a posi-
tion will be in the exempt class un
der this provision. Factors that are
considered in making such a deter-
mination inclide the confidential
nature of the position, the per-
sonal qualities or expertise that
cannot be measured by objective
examination, and the exercise of
authotity or discretion at a high

level.”” 'The determination made by

a civil service commission under
this provision is afforded a high
degree of deference and subject to
review only if it 15 made withour
any rational basis.

A pnsition common to town gov-
erntuent that can be m the exempi
class by vittue of this provision is
the bookkeeper or confidential
secretary to the Supervisor,

Of all the positions in the classi-
tied service, positions in the exemps
class are afforded the least amount of
protecdon. These positions, however,
are sublect to fewer restrictions with
respect to appointment and promotion
than the non-competitive and the com-
petitive class. For example, individuals
may be appointed to these positions
witheut being subject o any examina-
tion ot minimum requirements prior to
appomtment; however, they are not
entitled to a disciplinary hearing prior
to discharge under section 75 of the
civil service law unless they are honor-
ably discharged veteran who served
during time of war or a volunteer
firefighter. '

B. Non-Competitive Class

A town positton is placed in the
non-competitive class when it i1s not in
the labor or exempt class, and the locat
avil service commission or personnel
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Court of Appeals Upholds
ZBA Determination

he New York State Court of Appeals unanimously upheld a ZBA de-

terinination denying a secondary roadway as part of an expansion project

for a church. Typically, when considering a special use permit, a ZBA is
prohibited from considering a religious or educational institution’s “need to
expand.” The Court, howeves, in Pine Knolis Ailiance Church v ZBA of the
Town of Moreau, distinguished this consideration of “need to expand” from
consideration of alternative means to mitigate the negative impacts of an ex-
pansion. Since the ZBA found an alternative way of meeting the applicant’s
traffic concerns while mitigating the negative irmpacts on the communify, and
its decision was supported in the record, the denial of the secondary roadway

WaS proper.

A mote comprehensive review ot this case will appear in the January /
February issue of 7opics. The full text of the decision may be found on the
Coutt of Appeals website:  http://www.courts.state.nyus/ctapps/
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officer determines that it is not practi-
cable to ascertain the merit and fitness
of the applicants by competitive ex-
amination.'” These positons are filled
by appointment after a “non-competi-
tive examination,” which 1s essentially
the minimum qualifications that one
must meet to be eligible for appoint-
ment to the position. The local civil ser-
vice commission may determine that
some of these positions ate confidential
ot policy influencing, and if so, must
specifically designate them as such.
The key distinction between the
exempt class and the non-competitive
class is the practicability of the non-
competitive examination. If the local
civil service commission determines
that establishing minimum qualifica-
tions for 1 position is a practicable way
to fill the position, it will be placed in
the non-competitive classification, and
not the exempt class. As with detesmi-
nations made with respect to the ex-
ernpt class, this determination is en-
titled to a high degree of deference,
and will not be overturned unless the
determination has no rational basis to
supportt it. Also, like the exempt class,

positions 111 the nus-competitive class
must be specificaliv named in the local
civil setvice rules.

Appointments to positions in the
non-compettive class are subject to
mote restrictions than those in the ex-
empt class, but not as many as thaose in
the competitive class. Likewise, they
enjov some, but not all, of the civil ser-
vice protections that are afforded to
individuals holding a position in the
competitive class, Within this class, a
distinction 1s made between those po-
sitions that are policy influencing or
confidential and those that are not.
Under secticn 75 of the Civil Ser-
vice Law, an individual holding a po-
sition in the non-competitive class
that is not policy influencing or con-
fidential are entitled to a hearing
prior to discipline or discharge only
after they have completed five con-
tinuous years of service.® Those
holding positions that are policy influ-
encing or confidential are not entitled
to a hearing under § 75 unless they are
an honorably discharged veteran who
served during time of war, or a volun-
teer firefighter.
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C. Labor Class

This class is comprised of all the
unskilled laborers in the service of the
state or its civil divisions, except for
those positions where a competitive
examination can be held”" Although
aot required to, the local civil service
Commission may requive applicants to
“qualify i such examinauons of their
fitness tor employmeiit as may be
deemed practicable.”

Thoese in the iabot class are not en-
titled to a heating under Clvil Service
Law § 75, unless they are an honorably
discharged veteran who served during
time of war, or a volunteer firefighter”

D. Competitive Class

This class consists of all those po-
sittons for which it is practicable to
determine merit and fitness by com-
petitive examination, as well as every
position that is not in the exempt,
non competitive, or labor class”
Whenever a new position 1s created, it
is automatically placed in the competitive
class until the local civil service cotnmis-
sion takes a formal action to remove it
from that class. It is therefore recom-
mend that a proposed new position be
discussed with your local civil service
comynission prior to its creation,

Competitive examinations for po-
sitions within this class are designed to
“fairly test the relative capacity and fit-
ness of the persons examined to dis-
charge the duties of that service into
which they seck to be appointed.”™
Trom the results of this exam, an
“cligible list” of applicants is created.
The list is tequired to be effective for
at least one year, but no more than
four years. Appointments to a position
in the competitive class must be made
off this list, and the individual ap-
puinted must be one of the three per-
sous having the highest standing on the
tist. This is commonly referred to as
the “rule of three.”

Once they have completed any
required probatonary period, inde-
viduals in the competitive class are

Continued on page 22
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entitled to a hearing under § 75 of the Civil Service Law
ptiot to being disciplined ot terminated.”

Conclusion

The classification of new town positions, and under-
standing the consequences on appointment, disciphne and
discharge that each classification carries, can be fairty complex
and confusing The discussion above is designed to provide an
averview of the considerations involved aned significance such
determinations carry. Tn addition to the requirements set forth
in the Civil Service Law, each muniecipal civil service com-
mission is responsible for establishing rules to carey inmo
etfect those laws, Ultimately, specific questions should be
addressed to vour local civil service commission or person-
nel department. Aside from prescrbing rules and enforcmyg
the civil service law, these municipal civil service commis-
sions can prove to be a useful resource in assisting local
governments with their staffing and personnel needs, €
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