
DIVISION OF LOCAL GOVERNMENT SERVICES

& ECONOMIC DEVELOPMENT

Town of  Cicero
Cicero Commons Project

Report of  Examination
Period Covered:

March 1, 1998 - September 30, 2004

2004M-82

ALAN G. HEVESI

O F F I C E  O F  T H E  N E W  Y O R K  S T A T E  C O M P T R O L L E R



DIVISION OF LOCAL GOVERNMENT SERVICES AND ECONOMIC DEVELOPMENT 1

TABLE OF CONTENTS

Page

AUTHORITY LETTER 3

EXECUTIVE SUMMARY 5

INTRODUCTION 7
Background 7
Objectives 9
Scope and Methodology 9
Comments of Local Officials and Corrective Action 9

TOWN EXCEEDED ITS LEGAL AUTHORITY 10
Recommendation 11

RECREATION CENTER FINANCING PLAN 12
Town Board’s Evaluation of the Financial Plan 12
Risks Associated With the Proposed Plan 13
The Town Board’s Responsibility 15
Recommendation 16

MONITORING OF CLDC FINANCIAL PERFORMANCE 17
Recommendation 18

APPENDIX A Response From Local Officials                                                                                                                19
APPENDIX B Audit Methodology and Standards 29
APPENDIX C Local Development Corporations 30
APPENDIX D Summary of the Project’s Budget 31
APPENDIX E  How to Obtain Additional Copies of the Report                                                                   32
APPENDIX F  Local Regional Office Listing                                                                                                                          33



DIVISION OF LOCAL GOVERNMENT SERVICES AND ECONOMIC DEVELOPMENT 3

State of New York
Office of the State Comptroller

Division of Local Government Services
and Economic Development

May 2005

Dear Town Officials:

One of the Office of the State Comptroller’s top priorities is to identify areas where local governments can
improve their operations and provide guidance and services that will assist local officials in making those
improvements. Further objectives are to develop and promote short-term and long-term strategies to enable
and encourage local government officials to reduce costs, improve service delivery and to account for and
protect their governments’ assets.

The reports issued by this Office are an important component in accomplishing these objectives. These reports
are expected to be a resource and are designed to identify current and emerging fiscally related problems and
provide recommendations for improvement. The following is our report on the Town of Cicero — Cicero
Commons Project.

This audit was conducted pursuant to the State Comptroller’s authority as set forth in Article V, §1 of the State
Constitution and Article 3 of the General Municipal Law.  The report contains opportunities for improvement
for consideration by the Town Board.

If we can be of assistance to you or if you have any questions concerning this report, please feel free to contact
the local regional office for your county listed at the back of this report.

Respectfully submitted,

Office of the State Comptroller
Division of Local Government Services
and Economic Development
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Office of the State Comptroller

ES-1

State of New York

EXECUTIVE SUMMARY

Background

In 2003, a major development project in the Town of Cicero experienced a financial failure that resulted in the
Cicero Local Development Corporation (CLDC) defaulting on $15,250,000 of  its 40 year revenue bonds.
The bonds had been issued just two years earlier to finance the construction of a recreation center which was
part of a proposed community campus to be developed on approximately 100 acres of land donated by the
Town to the CLDC in 1999. The project, known as the Cicero Commons (the Project) also included plans for
residential and commercial development. Because the Town had entered into certain agreements with the
CLDC relative to the bonds, the Town incurred a $246,929 financial loss and was given a significant downgrade
in its bond rating by a major investment rating service.

Scope and Objectives

The objective of our audit was to review the Town’s involvement in the Project. Specifically, our audit sought
to answer the following questions regarding Town Board actions from March 1, 1998 to September 30, 2004:

• Did the actions taken by the Town Board in regard to the Project comply with statutory requirements?

• Did the Town Board take appropriate actions and exercise due diligence in evaluating the Project
development plan prior to involving the Town in the Project?

• Did the Town Board adequately monitor the financial performance of the CLDC to protect the interests
of the Town?

Audit Results

Certain Town Board actions in regard to the Project did not comply with applicable statutory requirements.
The Town Board did not have legal authority to transfer the land to the CLDC without receiving substantial and
valuable consideration in return. Also, the Board agreed to lease the recreation center from the CLDC while at
the same time executing another agreement to lease the facility back to the CLDC. This transaction was
undertaken for no other reason than to lower the credit risk of the CLDC bonds and make them more attractive
to potential investors. The Town had no legal authority to enter into a lease for this purpose.
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The rapid financial failure of the Project raises serious questions about the process that Town officials used to
evaluate the Project’s economic feasibility and the potential risks to the Town. The Town Board did not
exercise appropriate caution and due diligence prior to entering into a complex financing agreement with the
CLDC that subjected the Town to financial risk. Key decisions were made based on a development plan that
did not contain adequate information to assess the feasibility of the Project or to determine whether the projected
revenues were realistic. Instead, a majority of the Town Board accepted revenue estimates that were not
supported and relied on the verbal assurances of promoters of the Project that the recreation center and other
land development would ultimately generate over $1 million in net profits annually to fund debt service. Despite
the complicated nature of the transaction, the Town Board did not retain any independent experts to help
evaluate the risks associated with the Project’s key revenue assumptions. Furthermore, some of the risks
associated with the financing plan should have been obvious and should have caused all Town Board members
to question the credibility of the proposal and proceed more cautiously. As a result, the Town received no
compensation in return for transferring ownership of Town owned property, was obligated to cover CLDC’s
shortfall of $246,929, saw its bond rating significantly dropped and continues to incur litigation costs.

The Town Board did not adequately monitor the financial condition of the CLDC after the bonds were issued
and was not aware of the CLDC’s serious fiscal problems when it adopted the 2003 budget. As a result, the
Board appropriated $1,026,013 for lease payments, the full amount of the annual debt service on the bonds.
By appropriating this money, the Town was obligated to cover the CLDC’s $246,929 shortfall on its November
2003 debt service payment.  For 19 months after the issuance of the bonds in June 2001, Town officials did
not assert their right under its agreement with the CLDC to receive financial and budgetary information. This
information included monthly financial reports on CLDC operations. In addition, although the bond indenture
provided that the Town could examine CLDC financial records as long as bonds were outstanding, Town
officials made no attempt to do so.

Comments of Local Officials

The results of our audit and recommendations have been discussed with Town officials and their comments,
which appear in Appendix A, have been considered in preparing this report.  Town officials generally agreed
with our recommendations and indicated they plan to take corrective action.
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Background

Introduction

The Town of Cicero (Town) is located in the central region of upstate New
York in Onondaga County, and is a suburb of the City of Syracuse. In 1984
a local family gave the Town approximately 100 acres of undeveloped land.
In March 1998, a former New York State Assembly Majority Leader
presented the Town Board with a proposal to develop the property as a
“comprehensive community campus.” The campus would include such
elements as a senior apartment complex, a youth center, a health care facility
and modest commercial development. The Town Board supported the
concept of the community campus as a development strategy. This concept
evolved into the project known as the Cicero Commons (the Project).

The Metropolitan Development Association (MDA), a not-for-profit
corporation, agreed to assist the Town with the Project by reviewing the
Project master plan and providing recommendations for development of the
land as well as financing alternatives. The Metropolitan Development
Foundation (MDF), an affiliate corporation of the MDA and its project
funding vehicle, received a New York State grant, that was used to hire an
engineering firm to study the feasibility of the proposed project and to further
explore the development project. In January 1999, that study concluded
that conceptually the Project was feasible.

In March 1999, the Town entered into a three party Project support agreement
with the MDF and the Cicero Local Development Corporation (CLDC).
The CLDC agreed to take over the development plan and became responsible
for obtaining financing for the Project and for engaging a developer. In April
1999, the Town transferred ownership of the 100 acres of land to the CLDC
for no consideration. The CLDC was created in 1995 under the New York
State Not-For-Profit Corporation Law. (A general discussion of local
development corporations can be found in Appendix C).

In February 2000, the CLDC signed a development agreement for the
construction of a multiple use community recreation center on 14 acres of
the land that would include two ice rinks and a YMCA, and a combination
of residential and commercial development on the remaining 86 acres of
land.  The Project would be funded by corporate debt issued by the CLDC
to be paid back using profits generated by the recreation center and from
the development of other sections of the land.  Although the Project did not
receive any direct funding from the Town, the Town Board entered into a
financial agreement with the CLDC by which it pledged to back the CLDC
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bonds. The backing of the bonds was subject to the annual appropriation in
the Town budget.

In June 2001, the CLDC issued permanent financing for construction of the
recreation center consisting of two series (Series 2001A - $15,250,000 and
Series 2001B - $1,350,000) of 40-year revenue bonds.  The estimated cost
of the overall Project at that time was $19,840,313 (See Appendix D for a
summary of the Project’s budget).

At the time of the bond sale, the members of the CLDC established another
entity, the Greater Cicero Local Development Corporation (GCLDC) for the
purpose of coordinating the development of the remaining approximately 86
acres of land.  The CLDC transferred the 86 acres of land to the GCLDC, but
that land and certain revenues derived from its development were also pledged
as security for the bonds.

Construction of the recreation center was completed in the Spring of 2002.
However, the profits through the remainder of 2002 and into 2003 from the
recreation center were far below projections and no revenues were realized
from the development of the rest of the campus.  As a result, overall revenue
proved insufficient to cover debt service payments and the CLDC found it
necessary to expend a $1.1 million debt service reserve fund that had been
established from the proceeds of the bonds.

In November 2003, with only about $266,000 in available funds remaining,
the CLDC defaulted on the $513,000 bond interest payment that was then
due. The Town Board took no action to prevent the default, and had to pay
$246,929 to meet the November 2003 obligation because the Town had
appropriated moneys in the 2003 budget for lease payments as part of the
pledge to back the LDC bonds. Moreover, because of the default and the
Town’s temporary inaction, Moody’s Investment Service reduced the Town’s
bond rating to speculative quality.

In May 2004 the CLDC again defaulted on its bonds. The Town Board did
not include an appropriation for the recreation center lease payment in the
2004 budget and therefore was not obligated to make and did not make any
bond payments in 2004.

The Town initiated a pair of lawsuits in April 2004 in an attempt to recover the
full amount of its November 2003 bond payment. The first lawsuit has been
dismissed by the court, and the second was still pending at the end of November
2004.
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Comments of
Local Officials and
Corrective Action

Scope and
Methodology

Objectives The objective of our audit was to review the Town’s involvement in the
Project. Specifically, our audit sought to answer the following questions:

• Did the actions taken by the Town Board in regard to the Project
comply with statutory requirements?

• Did the Town Board take appropriate actions and exercise due
diligence in evaluating the Project development plan prior to
involving the Town in the Project?

• Did the Town Board adequately monitor the financial performance
of the CLDC to protect the interests of the Town?

Our audit examined actions taken by the Town Board relative to the Project
for the period March 1, 1998 to September 30, 2004.

We conducted our audit in accordance with Generally Accepted
Government Auditing Standards. More information on such standards and
the methodology used in performing this audit are included in Appendix B
of this report.

The results of our audit and recommendations have been discussed with
Town officials and their comments, which appear in Appendix A, have been
considered in preparing this report.  Town officials generally agreed with our
recommendations and indicated they plan to take corrective action.

The Town Board has the responsibility to initiate corrective action. Pursuant
to Section 35 of the General Municipal Law, the Town Board should prepare
a plan of action that addresses the recommendations in this report and forward
the plan to our office within 90 days. For guidance in preparing your plan of
action, you may refer to applicable sections in the publication issued by the
Office of the State Comptroller entitled Local Government Management
Guide. We encourage the Town Board to make this plan available for public
review in the Town clerk’s office.
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Town Exceeded Its Legal Authority

In early 2000, the CLDC contracted for the development of the Project.   Both
the Town and the CLDC agreed that it was necessary to issue corporate debt
to finance construction of a recreation center as the first phase of the Project.
A key understanding was that this phase would not receive any funding from
the Town.  The CLDC debt would be paid using profits generated by the
recreation center and from the sale or lease of land not needed for the recreation
center.  However, CLDC representatives informed the Town Board that
Project financing was not going to be feasible unless the CLDC could obtain
the Town guarantee to back the loan.

In September 2000, the CLDC’s bond attorneys formally proposed a lease/
sublease financing agreement that was designed to lower the credit risk for the
CLDC bonds.  Under the proposed lease agreement, the Town would lease
the recreation center from the CLDC for lease payments equal to the amount
of the bond payments.  The CLDC could then pledge these lease payments as
security for the loan.  Pursuant to the sublease, the CLDC would operate the
facility, fund the bond payments, and give the Town a matching credit against
the Town’s lease payments.  Thus, the semi-annual lease payments and sublease
credits would be paper transactions to the Town and would not require any
actual cash expenditures, unless the CLDC failed to fund the bond payments.
This arrangement served no other purpose than to assure potential lenders that
the Town would cover any debt service shortfalls if the CLDC was unable to
fund the bond payments.  As additional protection for the Town and the lenders,
the CLDC bond issue also included $1.1 million to set up a debt service
reserve fund to cover any short-term cash flow difficulties.  Because the State
Constitution generally prohibits municipalities from giving or loaning their credit,
the terms of the lease also provided that the Town was under no legal or moral
obligation to appropriate or make funds available for the lease payments and
was not liable for any lease payments that it did not appropriate.  Thus, the
Town was only at risk for the amount it budgeted for the lease payments each
year.  However, Town officials understood that the Town’s failure to appropriate
funds for the lease payments would likely have an adverse effect on its future
credit rating if there was a default.

The Town Board supported the Project and believed that it would provide
benefits to the Town in the form of increased cultural and recreational
opportunities and economic growth. Due to the Town Board’s commitment to
the Project, it approved various actions to facilitate the Project’s success.
Legal constraints limit what towns may do to stimulate economic development,
however, and certain actions taken by the Town Board exceeded its legal
authority.



DIVISION OF LOCAL GOVERNMENT SERVICES AND ECONOMIC DEVELOPMENT 11

The Town Board lacked legal authority to transfer real property to the CLDC
without receiving substantial or valuable consideration in return. In April 1999,
the Town Board donated the 100 acres of land to the CLDC. The New
York State Constitution explicitly states that “no county, city, town, village or
school district shall give or loan any money or property to or in aid of any
individual or private corporation or association or private undertaking….”
Although  the Not-For Profit Corporation Law permits a town to “sell or
lease” unneeded real property to a local development corporation, without
appraisal, public notice, or public bidding, this statute can not be read as
authorizing a town to give real property to a local development corporation
in violation of the Constitution.  Thus, even though the Town Board
determined that the land was not needed for any Town purpose it could not
have simply given the land to the CLDC without receiving substantial and
valuable consideration in return.

Section 64(2) of Town Law also provides that a town may acquire by lease,
lands or rights in land that are required for any public purpose.  Similarly,
Section 220(3) of Town Law provides that a Town Board subject to
permissive referendum may lease necessary buildings for town purposes.
The Town Board did not lease the recreation center because the facility was
needed for any public purpose. That is evident by the fact that the Town
simultaneously subleased the center back to the CLDC. The Board entered
into the lease agreement to facilitate the sale of CLDC bonds. Because the
Town leased the recreation center simply to provide backing for the bonds,
the Town lacked authority to enter into the lease. The willingness of Town
officials to accept the lease/sublease proposal enabled CLDC officials to go
ahead with a risky business plan.

Had Town officials strictly complied with the existing statutes, the Project
may not have proceeded in the manner that it did and the Town might not
have suffered the loss of the land, the loss of $246,929, subsequent litigation
costs, and the downgrading of the Town’s credit rating.

Recommendation 1. When considering the commitment of Town funds or resources for
economic development Projects, Town officials should ensure that their
actions comply with all applicable statutes.
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Recreation Center Financing Plan

Town officials did not exercise appropriate caution and due diligence before
committing the Town to backing $15.25 million of bonds issued by the CLDC
to build a recreation center as part of the Project.  We found no evidence that
the Town Board received detailed, complete, and current information about
the Project’s financial plan from the CLDC. The Town Board did not retain
any independent experts to help it evaluate the risks associated with the Project’s
key revenue assumptions.  Furthermore, some of the risks associated with the
financing plan should have been obvious and should have caused all Town
Board members to question the credibility of the CLDC proposal and proceed
more cautiously.  Instead, a majority of the Town Board simply accepted the
CLDC revenue projections and verbal assurances from proponents of the
Project that the financial plans were sound and that the Project would ultimately
generate over $1 million of net profits annually to fund the debt service on the
bonds.

Town Board’s Evaluation
of the Financial Plan

The Town Board held three key votes on the lease/sublease agreements.  At
each of these votes, two of the five Town Board members strongly opposed
the approval of the agreements. They believed that the agreements placed the
Town’s credit rating at risk and that they had not received sufficient information
to properly evaluate the proposal.

• October 2, 2000 - the Town Board authorized preparation of the
written lease and sublease agreements.

• December 21, 2000 - the Town Board authorized execution of the
agreements.

• April 13, 2001 - the Town Board reauthorized execution of the
agreements in a form demanded by the SEC for the bond issue.

The lease/sublease agreements were formally executed on May 1, 2001 and
the bond closing occurred the following month.

The Town Board did not undertake a thorough and systematic evaluation of
the CLDC’s business plan prior to voting to approve the execution of the
lease/sublease agreements.  It is unclear what, if any, specific financial
projections Town officials reviewed prior to the votes.  The minutes of the
Town Board did not include substantive discussion of or information supporting
the reasonableness of the CLDC revenue projections.
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We reviewed all records, documents and other information made available
to us by the Town, the CLDC and the MDA.  We found no evidence of a
comprehensive, detailed and supported financial plan for the Project.
Evidence suggests that some or all of the Town Board members attended
CLDC board meetings where financial plans were discussed; however, we
could not determine exactly what financial information may have been
presented on those occasions. Although a profitability study on the proposed
ice rink was made available to Town Board members by the CLDC, we
noted that the anticipated revenues stream from the rink operation was less
than 40 percent of the estimated total Project revenues.

Our review of Town records identified copies of various pro forma cash
flow statements prepared by the developer prior to the execution of the
lease/sublease agreement.  The statements were prepared for the CLDC
board, potential investors, and an investment rating company.  The statements
were not addressed specifically to the Town Board and there was no record
indicating which Town Board members received the statements.  We did not
find any written support for some of the key estimates and assumptions
contained in the statements. The total proposed CLDC borrowing for the
Project increased by 39 percent from $11.9 on September 12, 2000, to
$16.6 million on June 14, 2001, the bond closing date.

The Town Board relied on the Town attorney to represent its legal interests
in negotiations with CLDC; however, despite the complexity and magnitude
of the overall Project and the Town’s potential financial commitment, it did
not engage any other experts or specialists to review and assess the CLDC
plan for the Project or the major underlying assumptions. Engaging experts
or specialists for this purpose might have identified the deficiencies in the
CLDC’s plan and caused the Town Board to reconsider its support for the
project.

Risks Associated With the
Proposed Project

The development team hired by the CLDC presented optimistic proposals
to the CLDC, the Town Board, the general public, and prospective investors
in the Project debt issue.  Using only the donated land and $3.2 million in
State grants, the CLDC proposed to develop a self-supporting recreation
center that would not require financial support from the Town.  However,
we noted the following facts that should have raised concern about the
objectivity of the representations being made about the financing proposal.

• CLDC representatives advised the Town Board that the Project
financing would demand a prohibitively high rate of interest without
the Town’s backing of the debt.  Also the CLDC sought a line of
credit financing from a major bank that had expressed initial interest
in the Project; however, bank officials ultimately declined the loan.



OFFICE OF THE NEW YORK STATE COMPTROLLER14

These facts strongly suggest that the Project was viewed as risky by
financial markets and should have been regarded as such by Town
officials.

• The CLDC’s projections indicated that the anticipated profits from
the recreation center would not be sufficient to fund the proposed
debt service during the initial years of operation.  The projections
included an estimated $1 million of net profits from the sale or lease of
other sections of the land not used for the recreation center during the
first three years.  Although recreation center profits were projected to
increase rapidly, the short-term real estate revenue was critical to the
financing plan.  Despite the importance of this revenue, the CLDC
never provided Town officials with a specific plan to raise the real
estate revenue and it did not have any lease or sales commitments for
the land.  A real estate appraisal firm had appraised the potential
commercial lease value of the remaining land at $267,000 per year
and had appraised the potential commercial sales value at $3,143,000
after infrastructure (roads, sewers, water, etc.) was installed. There
were no independent land appraisals for the proposed residential
development. Thus, the Town had little assurance that the lease and
sale of property would provide enough revenue to contribute in a
significant way to paying off the CLDC bonds. Annual debt service on
the Series A bonds was scheduled to average over $1.1 million a year
and total over $45.9 million over the 40 year term.

• The Town Board and the CLDC board relied entirely on financing
plans and projections prepared by various firms hired by the CLDC.
However, these firms all had a direct short-term financial interest in
getting Project funding and no equity at risk for the Project’s long-
term outcome.  During the planning of the Project, the CLDC had no
money to pay for contractor services. Consequently, the payment for
the planning work done by the developer, builder and bond attorneys
was to be made from the proceeds of the recreation center bonds.
The existence of these types of compensation arrangements with the
Project development team should have raised concern about the
objectivity and credibility of their financial projections and the risks for
overspending and/or imprudent borrowing. For example, the total
development fee paid to the developer was based on approximately
18 percent of the total development cost including the land value, the
State grants, and the total amount ultimately borrowed for the Project.
That $3.1 million development fee was subsequently reduced by an
Internal Revenue Service determination that a substantial portion was
an excess benefit transaction. That resulted in the cancellation of the
Series B bonds to preserve the tax exempt status of the rest of the
issue (Series A).
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• Finally, a recreation management firm did a feasibility study of the
proposed ice rink operation which presented very favorable profit
projections. Although we noted that this firm was paid by the MDF
from state grant funds, the firm should not have been considered
independent by the Town Board because the developer had selected
the firm to do the study and, at the same meeting that the firm was
approved to do the study, the CLDC approved an exclusive contract
for this firm to manage the proposed ice rinks facility if it was built.
In its study, the firm initially projected net profits before debt service
and depreciation of $149,114 and $249,575 in the first two years
of operation. It later revised the projections increasing the estimated
net profits to $227,804 and $356,645 for the two years. We noted
that the ice rinks actually lost $135,523 in the first year of operation,
2001-02, and only made a profit before debt service and depreciation
of $31,190 in the second year, 2002-03.

The Town Board’s
Responsibility

The lease/sublease agreements with the CLDC effectively placed the Town’s
financial resources and/or good credit rating at risk by linking them to the
financial success of the recreation center financing plan.  Accordingly, the
members of the Town Board had an implicit responsibility to proceed
cautiously and safeguard the Town’s interests by diligently evaluating all aspects
of the financing plans.  At a minimum, the Town Board should have required
complete and detailed written disclosure of all aspects of the financial plans
and ongoing notification and updates about all changes.  The Town Board
should have demonstrated reasonable skepticism about the credibility of the
financial plans given the poor risk rating for the Project’s bonds and the
conflicting self-interest of the Project’s primary promoters.  Finally, the Town
Board should have recognized that they and the CLDC board lacked prior
development experience for a Project of this magnitude and should have
engaged independent experts for assistance in evaluating this complex
financing plan.

Although two of the five members of the Town Board eventually opposed
the Town’s involvement in the Project, all members told us that they initially
approved and supported the type of development being proposed and
believed that it would provide many benefits to the Town. We believe that
the enthusiasm and high expectations for the Project may have contributed
to some Town officials ignoring the significant warning signs that should have
caused them to proceed more cautiously. Those members of the Board that
continued to support the Project told us they relied on the fact that the CLDC
had hired professional firms to provide expert guidance and noted that the
former Office of the New York State Assembly Majority Leader had played
a significant leadership role and provided support for the Project.  Finally,
Town officials were consistently assured by the CLDC development team
that it was extremely unlikely that taxpayers would ever be called upon to
make good on the debt guarantee.
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Recommendation 2. Town officials should, prior to making any agreement, diligently evaluate
any proposed financial agreements that could obligate the Town to making
future expenditures or that could jeopardize its credit rating. An appropriate
level of due diligence includes:

• Obtaining complete and detailed written disclosure for all financial
proposals

• Clearly identifying and assessing the risks in any financial plans including
the risks that key financial information in the plans may not be objective
or reliable

• Engaging qualified, independent professionals to assist in evaluating
financial risks for complex and significant proposals.
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Monitoring of CLDC Financial Performance

The lease and sublease agreements with the CLDC exposed the Town to financial
risk. In order to effectively manage that risk, the Town Board should have
implemented procedures that would have allowed the Town Board to remain
informed about the CLDC’s financial condition. However, Town officials did
not adequately monitor the CLDC’s fiscal performance after entering into the
agreements and, as a result, they were not aware of the CLDC’s serious fiscal
problems until Town funds had been placed in jeopardy.

The level of financial risk to the Town was directly related to the Board’s
willingness to appropriate moneys for the recreation center lease payments and
the fiscal condition of the CLDC. Any deterioration in the finances of the CLDC
and its ability to meet its debt obligation increased the risk that the Town would
be obligated to expend all or part of any amount it appropriated for that purpose.
The Town’s budgets for 2002 and 2003 each included a lease appropriation of
$1,026,013, the full amount of the annual debt service on the CLDC bonds.
Given the magnitude of this potential liability, it was imperative that Town officials
remained well informed about the CLDC’s financial affairs including the
operational results of the recreation center, the level of other anticipated revenues
earned (e.g. land sales and leases by the GCLDC) and the CLDC’s cash
balances (e.g. debt reserve account). It was essential that the Town Board
have such information when it considered the appropriation of funds for the
CLDC bonds.

Provisions of the sublease agreement gave the Town the right to obtain essential
financial information from the CLDC to allow the Town to make informed
decisions. According to the agreement, the CLDC was required to provide the
Town with audited annual financial statements within 120 days after the close
of the CLDC’s fiscal year, an annual operating budget no later than 45 days
prior to the upcoming fiscal year and monthly operating statements within 45
days after the close of each month.

The CLDC’s audited financial statements for the year ended August 31, 2002
were not received by the Town Supervisor until February 12, 2003. The auditors’
report disclosed that CLDC expenses exceeded revenues by $811,201 during
the 2001-02 fiscal year and that liabilities exceeded assets by over $650,000
at August 31, 2002. They also reported that the CLDC had only $95,000 in
total unrestricted cash at that date. They warned that “these conditions raise
substantial doubt about the Corporation’s ability to continue as a going concern.”
Their report clearly discloses poor fiscal performance during the 2001-02 year
as well as the precarious state of CLDC finances as the 2002-03 fiscal year
began.
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The CLDC’s financial records for 2002-03 show that operating results were
well below projections generating just $19,266 in net income (before debt
service and depreciation) from the total combined operations of the ice rinks,
the YMCA program and the CLDC’s general operations. No revenue was
recorded from the lease or sale of real property.

Although we found some monthly operating statements for the 2002-03 and
2003-04 fiscal years on file at the Town, former and current Town officials
indicated that monthly reports from the CLDC had not always been received.
We found no monthly statements for 2001-02. A written demand to the CLDC
for the monthly operating statements was made by the Town attorney on January
30, 2003. In that letter, the Town attorney stated that the Town had received
no monthly statements since the lease/sublease agreements had been entered
into in May 2001. She also requested the CLDC’s annual operating budget
and the 2001-02 audited financial statements stating that these too had not yet
been received by the Town.

Based on our review of available records and documents and discussions with
former and current Town officials, we did not find any evidence that the Town
had requested monthly operating statements from the CLDC or any similar
financial information until early 2003.  The Town Board failed to assert its
rights of access to fiscal information it needed to remain informed about the
CLDC’s operations and the condition of its finances for 19 months. Had Town
officials taken steps to exercise the Town’s right for this information sooner,
they would have realized the seriousness of the financial problems facing the
CLDC and may have elected not to appropriate an amount in the 2003 budget
for its lease payments. Consequently, the Town Board’s uninformed decision
to appropriate funds for the 2003 lease payments carried with it serious risks
that ultimately led to the expenditure of $246,929 to cover the November
2003 bond interest payment.

The agreement executed with respect to the CLDC bonds contained provisions
granting the Town authority to inspect “all records, accounts and data” of the
CLDC relating to the Project. According to the agreement, the Town retained
this right for as long as any bonds remained outstanding. We found no indication,
however, that Town officials or employees ever performed such an inspection.
Review of the CLDC’s records might also have alerted the Town much earlier
to the CLDC’s growing inability to generate sufficient revenues to pay the
bonds.

Recommendation 3. Whenever the financial interests of the Town are linked to the fiscal
performance of another governmental, public, or private entity, Town
officials should implement appropriate monitoring procedures to stay
informed about the financial condition of that entity.
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APPENDIX A

RESPONSE FROM LOCAL OFFICIALS

The local officials’ response to this audit can be found on the following page.

The Town of Cicero response letter makes reference to several attachments that support the response
letter.  Because the Town’s response letter provides sufficient detail of its actions, we did not include the
attachments in Appendix A.
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APPENDIX B

AUDIT METHODOLOGY AND STANDARDS

Our audit included the following procedures to achieve our stated audit objectives:

• We interviewed former and current officials of the Town of Cicero, the former chairman of the CLDC
and GCLDC and the current Chairman of the CLDC. We also interviewed MDA personnel and the
current manager of the Cicero Commons recreation center.

• We held discussions with representatives of the NYS Department of Transportation and the Empire
State Development Corporation.

• We reviewed financial records and reports, budgets, Project documents, studies, contracts and
agreements and correspondence related to the Project made available to us by the Town, the CLDC
and the MDA. The Project documents we reviewed included Project plans, pro forma cash flow
statements and other information prepared by the Project’s developer.

• We compared the developer’s net profit Projections for the Project with the actual results of the
recreation center and the other Project revenue sources.

• We reviewed legal papers filed with the County Clerk in connection with the lawsuits brought by the
Town and foreclosure proceedings initiated by the bond trustee on behalf of the CLDC bondholders.

• We reviewed the minutes of the proceedings of the Town Board during the audit period and also
reviewed the minutes of the CLDC and the GCLDC. (However, we could not ascertain whether the
minutes provided by the CLDC and GCLDC represented the complete record of all meetings of the
corporations during the period).

We conducted our audit in accordance with Generally Accepted Government Auditing Standards. Such
standards require that we plan and conduct our audit to adequately assess those municipal operations within
our audit scope. Further, those standards require that we understand the municipality’s management controls
and those laws, rules and regulations that are relevant to the municipality’s operations included in our scope. An
audit includes examining, on a test basis, evidence supporting transactions recorded in accounting and operating
records and applying such other auditing procedures, as we consider necessary in the circumstances. We
believe that our audit provides a reasonable basis for the findings, conclusions and recommendations contained
in this report.
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APPENDIX C

LOCAL DEVELOPMENT CORPORATIONS

Local Development Corporations (LDC’s) are not-for-profit corporations created for the charitable or public
purposes of stimulating economic growth, expanding job opportunities and reducing unemployment in the
communities in which they exist. Their efforts may include attracting new industries to the community, retaining
existing businesses and training individuals to improve job skills. LDC’s have been given broad and independent
powers under the governing statutes. These powers in some respects equal or exceed those of local
governments. For example, LDC’s may construct, acquire, rehabilitate and improve industrial or manufacturing
plants for use by others (e.g. private companies), or provide financial assistance to others to do so. LDC’s are
authorized to acquire real or personal property by purchase, gift or lease and may sell, lease, mortgage or
otherwise dispose of property and other assets. They may also borrow money and issue negotiable bonds,
notes and other obligations.

Unimpeded by many of the statutory constraints imposed on municipalities, LDC’s are able to operate with
much more administrative flexibility than local governments. For instance, LDC’s are not subject to bidding
statutes and are not obligated to seek competition when procuring goods and services. Additionally, they are
not bound by the provisions of Local Finance Law that place various restrictions on local governments such as
limitations on the maturity of debt obligations and referendum requirements. Unlike local governments, LDC’s
do not have constitutional debt limits and they are permitted to issue revenue bonds (secured by future revenues)
to finance Projects and improvements.

State law allows LDC’s to function with considerable autonomy. Local governments and the public exert little
control over LDC’s and they generally have minimal input into the decision making process of these entities.
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APPENDIX D

SUMMARY OF THE PROJECT’S BUDGET

Budgeted Sources of Project Funds   
Series A bonds (secured)  $15,250,000 
Series B bonds (unsecured)  1,215,000 
Project earnings  185,313 
NYS Grants  3,190,000 

Total Budgeted Sources of Funds  $19,840,313 
   
Budgeted Uses of Project Funds   
Infrastructure Construction   $2,690,000 
Recreation Center  10,105,000 
Developer fee  3,062,714 
Start-Up Debt Service and Working Capital  1,626,636 
Other Costs  1,217,238 
Debt Service Reserve Fund  1,138,725 

Total Budgeted Uses of Funds  $19,840,313 
 

Note: This budget does not include the value of land donated by the Town to the CLDC.
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APPENDIX E

HOW TO OBTAIN ADDITIONAL COPIES OF THE REPORT

To obtain copies of this report, write or visit our web page:

Office of the State Comptroller
Public Information Office
110 State Street, 15th Floor
Albany, New York  12236
(518) 474-4015
http://www.osc.state.ny.us/localgov/
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